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board members asking district residents to approve a bond proposition for a specified purpose was
binding on the district, even though it did not constitute formal action), with Taxpayers for Sensible
Priorities v. City of Dallas, 79 S.W.3d 670, 672, 67677 (Tex. App.—Dallas 2002, pet. denied)
(determining that a city’s contract with voters concerning a waterway project consisted of the bond
proposition itself and did not include a pamphlet about the project prepared by city staff). See also
Tex. Att’y Gen. Op. No. GA-0481 (2006) at 3 (noting conflict of authority). A court’s resolution
of this question would likely depend on the factual circumstances existing at the time the pamphlet
was prepared. Consequently, we cannot advise whether a court would determine that representations
in the brochure constitute a contract with the voters. See Tex. Att’y Gen. Op. No. GA-0459 (2006)
at 3—4 (noting that an attorney general opinion cannot resolve disputed fact questions).

The VIA resolution described in the newspaper account could constitute official action of the
Board. A board’s order or resolution made after an order calling an election but before the election
is held can limit the board’s discretion, becoming a part of the contract with the voters. See Fletcher,
53 S.W.2d at 818-20. However, while you inform us that the Board resolved to not use ATD funds
for light rail, you have not provided the resolution itself. Courts do not construe a phrase of an order
or resolution in isolation. See City of Laredo v. Villarreal, 81 S.W.3d 865, 868 (Tex. App.—San
Antonio 2002, no pet.) (courts construe ordinances as a whole and in context). Moreover, the
public’s understanding of the permissible uses of the tax in light of the resolution would likely
involve disputed questions of fact. See Fletcher, 53 S.W.2d at 818-21 (reviewing the specific facts
pertaining to the voters’ likely intent in a bond election because contractual intent must be examined
in light of particular circumstances). These disputed questions of fact and contract interpretation
prevent us from advising you about whether the referenced VIA Board resolution or the election
brochure have become a part of the contract with the voters, or how a court might construe any such
representations. See Tex. Att’y Gen. Op. No. GA-0481 (2006) at 3—4 (concluding that whether
representations limiting the use of certificates of obligation proceeds were made and whether voters
may have relied upon them are issues of fact that cannot be determined in an attorney general
opinion). Consequently, we are unable to answer your first two questions.

Your third question is “[w]hether VIA and Bexar County may use 25 percent of the ATD
sales tax proceeds for the streetcar project that is designated [by law] “as the local share of the state
or federal grants.”” Request Letter at 1, 7. By statute, the governing body of an ATD must use 25
percent of a sales and use tax to provide the local share of a state or federal grant “for advanced
transportation or mobility enhancement purposes in the territory of the district.” TEX. TRANSP. CODE
ANN. § 451.702(1) (West Supp. 2012). The 2004 ballot proposition states that 25 percent of the sales
and use tax proceeds are to be “used as the local share for state and federal grants for improved
highways, transportation infrastructure designed to improve mobility, and other advanced
transportation or mobility enhancement purposes within the District.” Request Letter at 2. Whether
using such proceeds for a streetcar project would comport with the statute and the ballot proposition
would also require the resolution of fact issues that cannot be determined in an attorney general
opinion.
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SUMMARY

Determining the extent to which representations and
statements made prior to an election creating an advanced
transportation district may have become a part of the contract with the
voters and construing the terms of such representations and
statements involve questions of fact and contract construction not
amenable to the opinion process.

Twenty-five percent of the proceeds of an advanced
transportation district sales and use tax must be used as the local
share of a state or federal grant according to law for advanced
transportation or mobility enhancement purposes in the territory of
the district. Whether using such proceeds for a streetcar project
would comport with this requirement would involve questions of fact
that cannot be determined in an attorney general opinion.
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